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Legd Provisonsfor
Security of Women in Workplace

Having regard to the definition of * Human Rights
in Section 2 (D) of the Protection of Human Rights
Act, 1993 and taking note of the fact that the
present civil and pena laws in India do not
adequately provide for specific protection of
women from sexud harassment in workplaces
and that enactment of such legidation will take
congderable time, it is hecessary and expedient
for employers in workplaces as well as other
responsible persons or ingtitutions to observe
certain guidelines to ensure the prevention of
sexud harassment of women.

1. Duty of theEmployer or other responsible
personsin wor kplacesand other ingtitutions:
It shdl be the duty of the employer or other
responsible persons in workplaces or other
ingtitutionsto prevent or deter the commission of
acts of sexua harassment and to provide the
procedures for the resolution, settlement or
prosecution of acts, of sexud harassment by taking
al stepsrequired.

2. Definition: For this purpose, sexual
harassment includes such unwelcome sexudly
determined behaviour (whether directly or by
implication) as.

(& Physica Contact and Advances,

(b) A demand or request for sexua favours,

(¢) Sexudly coloured remarks;
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(d) Showing pornogrephy;

() Any other unwelcome physica, verba or
non-verba conduct of sexud nature.

Where any of these actsis committed in
circumstances where-under the victim of such
conduct has a reasonable gpprehension that in
relation to the victim's employment or work
whether she is drawing sdary, or honorarium or
voluntary, whether in government, public or private
enterprise such conduct can be humiliating and
may condtitute safety problem. It isdiscriminatory
for instance when the woman has reasonable
grounds to believe that her objection would
disadvantage her in connection with her
employment or work including recruiting or
promotion or when it creates a hostile work
environment. Adverse consequences might be
visted if thevictim doesnot consent to the conduct
in question or raises any objection thereto.

3. Preventive Steps: All employersor persons
in charge of workplace whether in public or
private sector should take appropriate steps to
prevent sexud harassment. Without prgudice to
the generdity of this obligation they should take
the following steps:

@ Expressprohibition of sexud harassment
as defined above at the workplace should be
natified, published and circulated in gppropriate
ways.
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(b) The Rules/Regulations of Government
and Public Sector bodiesrelating to conduct and
discipline should include rules/regulations
prohibiting sexua harassment and provide for
gppropriate pendties in such rules againg the
offender.

(© As regards private employers, steps
should be taken to include the aforesaid
prohibitions in the standing orders under the
Industria Employment (Standing Orders) Act,
1946.

(d) Appropriate work conditions should be
provided in respect of work, leisure, hedth and
hygiene to further ensure that there is no hogtile
environment towards women at workplaces and
no employee woman should have reasonable
grounds to believe that she is disadvantaged in
connection with her employment.

4. Criminal Proceedings. Where such conduct
amounts to a specific offence under the Indian
Pena Codeor under any other law, theemployer
shdl initiate gppropriate action in accordance with
law by making a complaint with the gppropriate
authority.

In particular, it should ensurethet victims
or witnesses are not victimized or discriminated
agang while deding with complaints of sexud
harassment. The victims of sexud harassment
should have the option to seek transfer of the
perpetrator or their own transfer.

5. Disciplinary Action: Where such conduct
amountsto misconduct in employment as defined
by the relevant service rules, appropriate
disciplinary action should be initiated by the
employer in accordance with those rules.

6. Complaint M echanism: Whether or not such
conduct condtitutes an offence under law or a
breach of the service rules, an appropriate
complaint mechanism should be created in the
employer’s organization for redressal of the
complaint made by the victim. Such complaint
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mechaniam should ensure time bound treatment

of complaints.

7. Complaints Committee: The complaint
mechanism, referred to in (6) above, should be
adequate to provide, where necessary, a
Complaints Committee, a specid counsdor or
other support service, including the maintenance
of confidentidity.

The Complaints Committee should be
headed by a woman and not less than hdf of its
member should be women. Further, to prevent
the possibility of any undue pressure or influence
from senior levels, such Complaints Committee
should involve athird party, either NGO or other
body who is familiar with the issue of sexua
harassment.

The Complaints Committee must make
an annud report to the Government department
concerned of the complaints and action taken by
them.

The employersand personin charge will
aso report on the compliance with the eforesaid
guidelines including on the reports of the
Complaints Committee to the Government

department.

8. Worker’s Initiative: Employees should be
alowed to raiseissues of sexua harassment at a
workers meeting and in other appropriate forum
and it should be affirmatively discussed in
Employer-Employee Mestings.

9. Awar eness. Awarenessof therightsof femde
employees in this regard should be created in
particular by prominently notifying the guiddines
(and gppropriate legidation when enacted on the
subject) in a suitable manner.

10. Third Party Harassment: Where sexua
harassment occurs as a result of an act or
omission by any third party or outsider, the
employer and person in charge will take dl steps
necessary and reasonable to assist the affected
person in terms of support and preventive action.
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11.  The Central/State Governments are
requested to consider adopting suitable measures
induding legidation to ensure that the guiddines
laid down by this order are dso observed by the
employersin Private Sector.

12.  These guiddines will not prgjudice any
rights available under the Protection of Human
Rights Act, 1993.

Other legd provisons include filing a
crimina case under sections of the Indian Pend
Code (IPC), the Indecent Representation of
Women (Prohibition) Act and/or filing acivil suit.

The sections of the Indian Pena Code
that can be gpplicableto sexud harassment (which
makesit acrimind case):

1. Section 294 of IPC

‘Whoever, to the annoyance of others,
(8) does any obscene act in any public place, or
(b) sings, recites and utters any obscene songs,
ballads or words, in or near any public space,
shdl be punished with imprisonment of either
description for a term that may extend to three
months, or with fine, or with both. Thisprovison
isincluded in Chapter XV entitled * Of Offences
Affecting Public Hedlth, Sefety, Convenience and
Morads andisCognizable, Bailableand Tridable
by any Magidrate.

2. Section 354 of IPC

Whoever assaults or uses crimind force
on any woman, intending to outrage her modesty
or knowing it likely that he will thereby outrage
her modesty, shall be punished with imprisonment
for a term which may extend to two years, or
with fine, or with both.

3. Section 509 of IPC

(Word, gesture or act intended to insult
the modesty of a woman) This is included in
Chepter 22 entitled *Of Crimina Intimidation,
Insult and Annoyance , and iscognizable, bailable
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and trialable by any magistrate. It holds:
“Whoever, intending to insult the modesty of a
woman, utters any word, makes any sound or
gediure, or exhibitsany object, intending that such
word or sound shall be heard, or that such gesture
is seen by such woman, or intrudes upon the
privacy of such woman, shdl be punished with
smpleimprisonment for aterm which may extend
to one year, or with fine, or with both.’

Under the Indecent Representation of
Women (Prohibition) Act-1987 if an individud
harasses another with books, photographs,
paintings, films, pamphlets, packages, etc.
containing the “Indecent Representation of
Women”, they areligble for aminimum sentence
of 2 years. Section 7 (Offenses by Companies)
further holds companies where there has been
“indecent representation of women” (such asthe
display of pornography) on the premises, guilty
of offenses under this act, with a minimum
sentence of 2 years.

Civil case: A civil suit can be filed for damages
under tort laws. That is, the bads for filing the
case would be mental anguish, physical
harassment, loss of socia esteem, income and
employment caused by the sexud harassment.

But in the meanwhile, apex court of India
has convinced about more privilege to womenin
legidaureisbother for society and many innocent
families are collapsing due to abuse of dowry
prevention law. Therefore, Supreme Court has
directed to all State Governments for stop
automatic arrests under dubious dowry law. So
that, Supreme Court decison on dowry law a
much needed course correction.

In this connection, Supreme Court
recently on 29 July 2014 said women were
increesingly using the anti-dowry law to harass
in-laws and redtrained police from mechanicaly
arresting the husband and his relatives on mere
lodging of a complaint under Section 498-A
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(husband or relative of husband of a women \

subjecting her to cruelty) of the Indian Pena
Code.

Citing very low conviction rate in such
cases, it directed the state governmentsto instruct
police “not to automatically arrest when a case
under Section 498 (A) of IPC isregistered but to
stisfy themselves about the necessity for arrest
under the parameters (Check List) provided
under Section 41 (1) of (Cr.P.C)” Criminal
Procedure Code.

According Section 41 (1) of Cr.P.C (any

police officer may without an order from a

Magistrate and without a warrant, arrest any

person) lays down following (9) point check list

for police to weigh the need to arrest after
examining the conduct of the accused, including
possihility of his absconding :

@ Who has been concerned in any
cognizable offence, or againgt whom a
reasonable complaint has been made, or
credible information has been received,
or a reasonable suspicion exigts of his
having been so concerned; or

(b) Who hasin hispossession without lawful
excuse the burden of proving which
excuse shal lie on such person, any
implement of house-breeking; or

(© Who has been proclaimed as an offender
either under thiscode or by order of the
State Government; or

(d) In whose possesson anything is found
which may reasonably be suspected to
be stolen property and who may
reasonably be suspected of having
committed an offence with reference to
such thing; or

(e Who obstructs a police officer while in
the execution of his duty, or who has
escaped, or attempts to escape, from
lawful custody; or
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() Who is reasonably suspected of being a

deserter from any of the Armed Forces
of the Union; or

) Who has been concerned in, or against
whom aresponsible complaint has been
meade, or credible information has been
received, or a responsible suspicion
exids, of his having been concerned in,
any act committed a any place out of
Indianwhich, if committed inIndia, would
have been punishable as an officer, and
for which heis, under any law relating to
extradition, or otherwise, liable to be
apprehended or detained in custody in
Indig; or

(h) Who, being areleased convict, commits
a breach of any rule made under sub-
section (5) of section 356 of Cr.P.C;
(The state government may, by
natification, make rules to carry out the
provisgons of this section reaing to the
natification of resdence or change of, or
absence from, residence by released
convicts)or

0] For whosearrest any requisition, whether
written or ora, has been received from
another police officer, provided thet the
requisition specifies the person to be
arrested and the offence or other cause
for which the arrest isto be made and it
appearsthere from that the person might
lawfully be arrested without awarrant by
the officer who issued the requisition.
Expressing exasperation over rampant

abuse of Section 498 (A), a division bench of

Judtices C.K. Prasad and P.C. Ghosesad if police

arrested the accused, the magistrate should weigh

the preliminary evidence againg the Section 41

(1) of Cr.P.C check-ligt before dlowing further

detention.
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“Themagidrate, whileauthorizing detention of the
accused shall peruse the report furnished by the
police officer intermsof Section 41 and only after
recording its satisfaction, the magistrate will
authorize detention,” the bench said :

It dso said that this check-list for arrest
and detention would apply to dl offences, which
are punished with aprison term lessthan 7 years.
Punishment under Section 498 (A) isamaximum
of three years but it had been made a cognizable
and Non-Bailable offence, which made grant of
bail to the accused ararity in courts.

But the court singled out the dowry
harassment cases asthe most misused and abused
provison, though the legidature had enacted it
with the laudable object to prevent harassment
of women in matrimonia homes.

Writing the judgment for the bench,
Justice Prasad said there had been a phenomenal
increase in dowry harassment cases in Indiain
thelast few years. “ Thefact that Section 498 (A)
isaCognizableand Non-Bailable offence haslent
it adubious place of prideamongst the provisons
that are used as weapons rather than shield by
diggruntled wives'.

“The smplest way to harassisto get the
husband and his relatives arrested under this
provision. In aquite number of cases, bed-ridden
grand-fathersand grand-mothersof the husbands,
their sisters living abroad for decades are
arrested,” he said.

The bench quoted “Crime in India 2012
Statigtics’ published by Nationa Crime Records
Bureau to say that nearly 2 lakh people were
arrested in Indiain 2012 under Section 498 (A),
which was 9.4% more than in 2011.

“Nearly aquarter of those arrested under
this provison in 2012 were women i.e. 47,951
which depicts those others and both married and
unmarried sigters of the husbands were liberdly
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included intheir arrest net. Its shareis 6% out of
the total persons arrested under the crimes
committed under Indian Penal Code. It accounts
for 4.5% of totd crimescommitted under different
sectionsof pena code, morethan any other crimes
excepting theft and hurt,” it said :

“The rate of charge-sheeting in cases under
Section 498 (A) is as high as 93.6%, while the
convictionrateisonly 15%, whichislowest across
al heads. Asmany as 3,72,706 casesare pending
trid of which on current estimate, nearly 3,17,000
are likely to result in acquittd,” the bench sad
illustrating the abuse of Section 498 (A) asatool
to harass hushand and his relatives.

Describing arrest as a humiliating
experience apart from curtailing the freedom, the
bench said police have not shed their colonid
hangover despite Sx decades of independence
andweredill consdered“ asatool of harassment,
oppression, and surely not considered afriend of
public’.

The need for caution in exercising the
drastic power of arrest had been emphasizedtime
and again by courts but has not yielded results;
the court said and tasked the magi stratesto check
illegd arredts.
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